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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decison

Name of Case: Personne Security Hearing
Date of Fling: April 3, 2007
Case Number: TSO-0482

This Decison concernsthe digibility of xoo00oxxx (hereinafter "theindividud™) for an access authorization. Theregulaions
governing theindividud's digibility are st forth a 10 C.F.R. Part 710, "Criteriaand Procedures for Determining Eligibility
for Accessto Classified Matter or Specid Nuclear Materid.” ThisDecisionwill consider whether, based on the testimony
and other evidence presented in this proceeding, the individud’ s access authorization should be granted. For the reasons
detailed below, it ismy decision that the individud’ s access authorization should be granted.

|. BACKGROUND

On January 5, 2007, the DOE issued anatification |etter totheindividud. Attached to the notification | etter was astatement
entitled “Information creating asubstantia doubt regarding digibility for an Access Authorization” (hereinafter referredto as
the “information satement”). The information statement indicates that the individua, who is currently 29 years old, was
arrested on three occasions for Driving While Intoxicated (DUI): February 2006; June 1997; and November 1996. The
natification | etter also indicates that in March 2000 theindividua was cited for public urination after consuming acohol, and
in April 1999 he was charged with procurement of acohol for a minor.

On November 1, 2006 theindividua was eva uated by a DOE consulting psychiatrist. In her November 9 report the DOE
conaulting psychiarist determined that the individua met the criteriafor Alcohol Abuse.

The information statement indicates that the DOE consulting psychologist’s diagnos's of acohol abuse raises a security
concern under Criteria J and H. 10 C.F.R. §8710.8(j) & (h). The noatification letter informed the individud thet he was
entitled to a hearing before a hearing officer in order to respond to the information contained in the natification letter. The
individua requested a hearing. | was appointed to serve asthe hearing officer. Inaccordancewith 10 C.F.R. 8 710.25(e)
and (g), | convened ahearing in this matter (the hearing).

The individud’s attorney indicated that his client agrees with the DOE consulting psychiatrist’s diagnosis and the facts
specified in her report. Transcript of Hearing (Tr.) a 14. Theindividud believesthat the hearing testimony demonstrated
that he has been abstinent since February 10, 2006. Theindividud bdieveshis 15 month period of abstinence, changein
lifestyle, attendance at Alcoholics Anonymous (AA),



participation in an outpatient trestment program and commitment not to consume any acohol inthefutureindicatethet heis
rehabilitated. Bdow isasummary of the testimony at the hearing.

1. HEARING TESTIMONY
A. The DOE Consulting Psychologist

The DOE conaulting psychologist was the first witness at the hearing.  Shetestified that in November 2006 she diagnosed
theindividud with Alcohol Abuse. Transcript of Hearing (Tr.) at 11. Shetedtifiedthat “. . . at thetime of theevduation, [the
individud] had aready started a good effort to rehabilitate himsdf, but | just did not consder it was enough [period of
abstinence] at thetime of my evauation.” Tr. at 12. Shetedtified that at the time of her evaluation she recommended that
the individua maintain his abstinence and enrall is an in an dcohol counsding program and/or AA. Tr. at 13.

B. The Individud

Theindividud testified that he last consumed alcohol on February 9, 2006. Tr. at 16. Theindividud testified that he has
made “an oath to my family and my friends to remain aostinent for the rest of my life” Tr.at 26. Hetedtified“I don't plan
on ever going back to consumption of dcohal in the future” Tr. at 119.

The individud testified about his attendance at trestment programs. He testified that he was involved in an outpatient
treatment program for five weeksduring February and March 2007. However, hedid not complete that program because
hewas dismissed for poor attendance. Tr. at 18. Hetestified that the poor attendance wasaresult of hisneed to take care
of hisson. Heindicated that he works during the day and his girl friend Startswork at 5 p.m. Therefore, heisresponsble
for child carein the evening. He had difficulty finding child care and therefore missed a number of meetings. Tr. at 18 and
31. For thefour weeksprior to the hearing, he has been attending a second outpatient counsdling program. Thiseight week
programmeetsthree daysaweek for threehours. Tr. a 17. Theindividud testified that he hasbeen successful at obtaining
child care for his son and therefore has not missed any of the meetings of the second counsding program. Theindividua

submitted a letter from the second program’s counselor dating the individud has attended al counsding sessions.

Individud’s Exhibit A.

Theindividua dso tedtified that heis participating in AA. Tr. at 22. Hetegtified that he attends two or three meeting per
week. Tr. a 22. Hetedtified that he has a gponsor whomhetaksto“dmost nightly.” Tr. at 23. Theindividud submitted
his AA atendance sheets showing that he started attending AA in May 2006 and that he has attended 70 AA mestings.
Individud’s Exhibit B. Theindividua testified that he is currently working the AA stepsandison step 4. Tr. a 110 and
118. Hetedtified that he plansto continue to attend AA mestings.



C. Thelndividud's Family
1. Thelndividud’s Gidl Friend

Theindividud girl friend testified that sheis 26 yearsold andthat shemet theindividud in July 2000. Tr. at 150. Soon after
they met, the individud moved into her gpartment. Tr. at 153. They had achild together in2002. Tr. a 154. They have
lived together for the entire period and have plansfor the future. Shetegtified that they areacommitted family. Tr. at 169.

She tedtified about the individud’s use of dcohol. She stated that prior to February 2006, the individua would drink
regularly and sometimes hebecame severdly intoxicated. Tr. at 156. However, after the February 2006 DUI theindividud
stopped drinking completely and has not consumed any acohol sincethat time. Tr. at 157. Shetedtified that during thelast
year she has occasondly consumed dcohol. However, thereis no dcohal in their home. She testified that because her
brother isan dcohalic, sheisfamiliar with problems caused by dcohol. Tr. a 151. She and theindividud talk about the
individud's abstinence.  The individud tells her aout his AA meetings and has encouraged her to stop her occasiona
consumption of acohol. Tr. at 158. She tedtified that she has asked the individua if he misses acohol consumption. He
has told her that that he does not miss dcohol consumption. Tr. at 158.

The individud’s girl friend testified about the child care problems that caused the individud’s absences from his first
counsding program. She tedtified that the individua has arranged for his brother to live with them so that his brother is
availableto take care of the child during the evening hourswhile she works and whilethe individud isattending AA meetings
and his counsding program. Tr. a 151-153. Shetedtified that theindividua believes AA andthat hiscounsding program
are hdping him “make things better.” Tr. at 163.

She concluded by tedtifying that she doesnot believe theindividua will consumedcohal inthefuture because“heredly has
gods with our family, hisjob. We want to get a house, get anew car. | want anew baby. So | know he' s not going to
drink again.” Tr. at 169.

2. Thelndividud’s Second Cousin

The individud’ s second cousin testified that the individud is the same age as her children When hewasyoung, hewas at
her home on adaily bass and stayed at her home for extended periods when he was achild. Tr. a 45.

When theindividua was arrested in February 2006, he called her to pick him up from the detention center. Tr. at 46. Sheis
aware of the individud’s problems with dcohol. She tedtified that when the individud firgt told his family that he was
committed to abstinence she bdieved that he would soon return to consuming alcohol. Tr. at 50. Shetedtified that snce
February 2006, she has been a 10 or more family functions at which acohol wasserved. Tr. a 49. He hasnot consumed
acohol at any of theevents. Tr. at 47. Over thelast 15 months she has seen theindividua demondratethe ability toremain
abgtinent. She now believeshe will continue his abstinence. Tr. at 51.



3. Thelndividud’s Father

The Individud’ s father testified that he was divorced in 1990 and that he was given custody of hisfour children. Tr. at 124.
Hetedtified that in order to take proper care of hischildren he gaveup dcohol in1991. Tr. at 124. Hetestified that prior to
February 2006, herecognized that his son had aproblem with dcohol. Hetried unsuccessfully on anumber of occasionsto
convince hisson to stop consuming acohol. Hetedtified that his son isnow accepting hisresponsbilitiesasafather and that
he has seen a*“ complete change in him since [February 2006].” Tr. at 126. He stated that “I'm redly glad for him. You
know, | hope for the rest of hislife he never ever drinksagain.” Tr. at 125.

Hefurther testified that Since February 2006 theindividua and hisgirlfriend have become “closer and they arespending,you
know, more time doing things, like going to the show or, you know, going out and taking the little boy to the zoo and
activities that that, more of afamily type activities” Tr. at 144.

D. ThelIndividud’s Friends

Thefirg friend tedtified that he hasknown the individua for sevenyears. He currently seestheindividua twice aweek when
they play softbdl. Tr. at 60. Hetestified that he used to drink acohol withtheindividud. Tr. at 60. About aweek after his
February 2006 DUI, the individud told him about the incident. Tr. at 61. He testified that since thet time theindividud' s
behavior has changed and he has stopped consuming acohal. *So you know, more time with the family, lesstime with
buddies. | guess those sorts of changesiswhat I'm getting &.” Tr. & 62. He testified that initidly he tried to get the
individud to haveabeer. Tr. at 63. Theindividud turned down hissuggestions. Since February 2006 he haswitnessed 30
occasions where dcohol was served and where theindividud did not consume any acohol. Tr. at 69.

The firg friend tedtified concluded by testifying that the individud is “taking responshility for [his problem].” Tr. a 68.
“He's carrying that burden . . . he actively thinks about his life, and in the context of his family and his future and not just
himsdf.” Tr. & 68. He believes the individud will “move forward and can't be backpedding and kind of backdiding
through life” Tr. at 68.

The second friend tedtified that he has known the individua for threeyears. Tr. a 72. They work together and he dso
plays softbdl withtheindividud. Tr. a 73. Henoticed in March 2006 that the individua was no longer consuming a cohol
at their soft ball games. Tr. at 74. 1t was dear to him that the individud “hascometo the redlization that he needsto stop,
yes” Tr.a 79.

E. Thelndividud's Co-workers

Thefirst co-worker testified that hewastheindividua’ strainer when he arrived at the Steabout four yearsbeforethe
hearing. He dso played on the individud’ s softball team. Theteam playstwice aweek for four monthsin the spring.
Tr.at 57. Prior to 2006, he saw theindividua consumeacohol a thegames. Since February 2006, he hasnot seen
the individual consume acohal.



The second co-worker testified that gpproximatdy five years ago, when the individua was graduating from aloca junior
college, he hdped recruit imto work at theDOE. Tr. at 91. He seeshim twice aweek at thework steandbelievesthat
theindividud isrdiable. Tr. at 94.

The third co-worker testified that he has known the individud for two years. During that period, he usudly sees the
individud daily. Tr. & 99. Hetedtified that the individua isagood worker. Tr. at 101.

F. The DOE Consulting Psychiatrig.

After hearing the testimony, the DOE consulting psychiatrist testified for a second time.  She cited with approval the
individua’ s 15 month abstinence. She dso testified about two other factors showing that theindividua hastaken meaningful
steps towards rehabilitation. She stated that since the November 6, 2006 eva uation theindividua more clearly recognizes
that if he returns to consuming acohaol he will have acohal related problems. She pointed to theindividud’ s statement that
he admits at AA meetings that heis an dcoholic and the testimony that he hastried to get hisfather to attend AA to support
her concluson that the individua now recognizes that he can not consume acohal in the future. Tr. a 177 and 180.
Second, she noted that the individud has strong family support for hisabstinence. Shetestified that hisfather understands
that theindividua has acohol problems and theindividud’ sgirl friendis a so starting to recognize that theindividud will need
help to maintain his abstinence. Tr. a 178.

She concluded her testimony by sating thet “1 think with dl the new information considered in thishearing thet the probability
of [theindividud] rdgpsing in the immediate foreseeable future isreatively low.” Tr. at 183.

[1l. REGULATORY STANDARD

In order to frame my andysis, | believe that it will be useful to discuss briefly the respective requirements imposed by 10
C.F.R. Part 710 upon the individua and the hearing officer.

A. TheIndividud's Burden of Proof

Itisimportant to bear in mind that aDOE adminigtrative review proceeding under thisPart isnot acrimind matter, wherethe
government would have the burden of proving the defendant guilty beyond areasonable doubt. Once asecurity concern has
been raised, the stlandard in this proceeding places the burden of proof on the individua to bring forth persuasive evidence
concerning his digibility for access authorization. 10 C.F.R. 88 710.21(b)(6), 710.27(b), (c), (d).

This burdenis designed to protect nationd security interests. The hearing is"'for the purpose of affording theindividua an
opportunity of supporting hs eigibility for access authorization." 10 CF.R. § 710.21(b)(6). Theindividud must come
forward at the hearing with evidence to convince the DOE that restoring her access authorization "would not endanger the
common defense and security and would be clearly consistent with the nationd interest.” 10 C.F.R. 8§ 710.7(a).



This is not an easy evidentiary burden for the individud to sustain. The regulatory standard implies that there is a
presumption againgt granting or restoring an access authorization. See Department of Navy v. Egan, 484 U.S. 518, 531
(1988) (" clearly consstent with the nationd interest™ standard for the granting of access authorizationsindicates "that security
determinations should err, if they mugt, onthesdeof denids’); Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990),
cert. denied, 499 U.S. 905 (1991) (strong presumption against theissuance of an access authorization). Consequently, itis
necessary and gppropriate to place the burden of persuasion ontheindividud in casesinvolving national security issues. In
addition to her own testimony, theindividua in these casesis generaly expected to bring forward witness testimony and/or
other evidence which, taken together, is sufficient to persuade the hearing officer that restoring access authorizationisclearly
congstent with the retiond interest. Personnel Security Hearing (Case No. VSO-0002), 24 DOE 1 82,752 (1995).

B. Basisfor the Hearing Officer's Decison

In apersonne security case under Part 710, it ismy role as the hearing officer to issue adecision asto whether granting an
access authorization would not endanger the common defense and security and would be clearly congstent with the nationa

interest. 10 C.F.R. 8710.27(a). Part 710 generadly provides that "[t]he decison as to access authorization is a
comprehensive, common-sensejudgment, made after congderation of dl rlevant information, favorable and unfavorable, as
to whether the granting of access authorization would not endanger the common defense and security and would be clearly
consggtent with the nationd interest.” 10 C.F.R. § 710.7(3). | must examinethe evidencein light of these requirements, and
assess the credibility and demeanor of the witnesses who gave testimony at the hearing.

V. ANALYSIS

The question before meiswhether theindividudl’ s period of abstinenceand hisrehabilitation efforts are sufficient to mitigate
the security concern related to the diagnosis of alcohol abuse. | recognizethat there are afew weaknessesto his showing.
Fird, the individud’ s understanding of his adcohol problem is relatively unsophisticated. Second, his girl friend is only
garting to understand that the individua needs strong support to maintain his abstinence.

Nevertheless, | am convinced that thisindividua meetsthe DOE standard for rehahilitation. Thetestimony at the hearing of
the individua, hisfriends and family convinced meand the consulting psychiatrist that theindividua hasbeen abstinent since
February 10, 2006. Therefore, on the date of the hearing the individud had been abstinent for dightly over 15 months.
Furthermore, the individua has attended seventy AA meetings and, as of the date of the hearing, has dmaost completed an
intengve outpatient treatment program. | believe that theindividua has astrong commitmert to abstinence and he hasthe
mode of his father, who has maintained his abstinence snce 1991 without a sophisticated understanding of his acohol
problem. Therefore, | agree with the DOE consulting psychiatrigt that the individud’s 15 months of abstinence, his
commitment to future abstinence and continued participation in AA indicate thet the risk that the individud will rlgpseis
relaively low. Accordingly, | find that theindividud hasadequately mitigated the DOE’ s Criteria J and H security concerrs



V. CONCLUSION

| have concluded that theindividua has mitigated the DOE security concern under CriteriaJand H of 10 C.F.R.§710.8. In
view of the record before me, | am persuaded that granting the individua access authorization would not endanger the
common defense and security and would be clearly consstent with the nationd interest.  Accordingly, | find that the
individua's access authorization should be granted.

The review procedures applicable to proceedings under Part 710 were revised effective September 11, 2001. 66 Fed.
Reg. 47061 (September 11, 2001). Under the revised procedures, the review is performed by an Apped Panel. 10
C.F.R. § 710.28(b)-(e).

Thomas L. Wieker
Hearing Officer
Office of Hearings and Appeds

Date: June 27, 2007



